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THE COURT: Good morning.

MR. GOLINSKI: Good morning, Your Honor.

MR. LYNCH: Good morning.

THE COURT: This record is being made to reflect
this Court's decision of two post-trial motions having been
made by Good Year Tire and Rubber Company based in the
United States. So going forward we'll define that as "Good
Year U.S." and a separate discrete motion by the Good Year
Canada company, defined as "Canada."

Each respective motion seeks to set aside the
verdict of Koczur and McCarthy on a variety of grounds. So
the record is clear, the ultimate memorandum cover sheets
will reflect the respective motions, will reflect the joint
opposition to the motions filed by the Plaintiffs, or more
accurately, the estate of the respective Plaintiffs and the
respective replies. So, my homework is done in that regard.

Preliminarily, Canada seeks to set aside the
verdicts, and for that matter the respective actions as a
matter of law based upon lack of personal jurisdiction. Let
the record note that the varied answers had been attached to
the respective motion papers as different exhibits. The
documents speak for themselves, so if I'm not accurate in
pointing to a specific answer bear with me. I'm sure if and
when you decide to go up you'll highlight it for the

Appellate Division. Suffice it to say that the earlier
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joint answers by Good Year U.S. and Canada in paragraph 52
of those answers basically say in the caption, "For the 30th
separate and complete affirmative defense answering
(Defendants) alleged upon information and belief this Court
lacks jurisdiction over the person of the answering
Defendant (s) ." Also noted in Exhibits F and G of Canada's
motion is the copy of Canada's separate answers affidavit at
paragraph 60: "For their 30th separate and complete
affirmative defenses these answering (Defendants)" (it's
joint affirmative defense). Upon information and belief
this Court lacks jurisdiction over the person of these
answering Defendants, particularly with respect to Defendant
Good Year Canada, Inc., the Court lacked jurisdiction due to
failure to effect proper service of the Summons and
Complaint pursuant to the international service abroad of
judicial and ex-judicial documents in civil or commercial
matters, commonly referred to as the Hague Convention."

At first blush, the challenge or the grounds being
asserted superficially had some merit with respect to
whether there was a waiver of that defense. The Defendants
have accurately stated the law; one may either by way of a
pre-answer motion pursuant to 3211 (a) (8) or (9), formally
challenge jurisdiction, or if one challenges other aspects
of the complaint, defendant is required to include the

jurisdictional challenge in that motion or affirmatively set
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forth the jurisdictional objection in a pleading. That
compliance arguably avoids the waiver issue. However, when
the legislature amended the CPLR made it very clear that
notwithstanding a pleaded answer with respect to lack of
personal jurisdiction, if one is claiming lack of
jurisdiction based upon deficiencies in the service of
process, one 1is required to make a motion within 60 days of
serving that pleading. Clearly Canada did not do that.

It goes without saying that Good Year U.S. is not
seriously entertaining any claims that the Court lacked
jurisdiction over that entity. So what do we have here? We
have here a pleaded affirmative defense by Canada, which was
particularized solely to the extent of claiming
non-compliance with the Hague Convention and no motion. To
me, that is a clear waiver of that defense. But assume
arguendo we get past that, and assume as counsel for the
Defendants argue, that the first part of the respective
pleaded defense, namely the conclusory allegation that the
Court lacked perscnal jurisdiction without in any way
particularizing, based upon long arm jurisdiction or any of
the other myriad of bases of which to assert.

What happened here is that prior counsel in serving
that answer did the following. While there was no technical
waiver, one could argue that the conclusory pleading created

an implied waiver based upon the absence of sufficient facts
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to suggest the Court lacked judicial jurisdiction: "An
objection to jurisdiction 'requires a sufficiently
particularized pleading [or motion] to apprise the plaintiff
of its nature with sufficient clarity to avoid prejudice by
inducing guiescence.'" See Osserman v. Osserman, 92 AD2d
932, 934 (2d Dept 1983).

So in a sense the pleaded allegations pretty much
left the plaintiffs comfortable with the notion that
defendants weren't taking this issue seriously. There was
no reason for them to make any kind of motion to strike this
affirmative defense. 8o, in a more broader basis, there was
an implicit waiver. But even more to the point, assuming
arguendo that the issue of jurisdiction is fully preserved
for trial, it was an affirmative defense raised in an
unverified answer so that the burden was on Defendant Canada
to put forth competent evidence to establish that the Court
lacked judicial jurisdiction, that it produce someone with
personal knowledge to testify, just for purpose of
discussion, lack of minimum contacts, et cetera, separate
and apart from Canada's claim that it wasn't selling any
product in New York. And that's a whole separate issue.

But at least to address the jurisdictional issue, not only
was there no preponderance of the credible evidence to put
that issue before the Court and jury, there was no evidence

at all. So, from this Court's point of view assuming
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arguendo that issue was fully preserved and there was no
waiver, Canada failed to meet its burden with respect to
that affirmative defense.

Accordingly, the branch of Canada's post-verdict
motion to dismiss these respective actions for lack of
personal jurisdiction is denied as a matter of law.

This Court will move on to defendants' claim to-set
aside the respective verdicts as a matter of law based upon
the fact that there could be no valid line of reasoning or
permissible inferences which could lead rational jurors to
conclude that plaintiff decedents were injured by exposure
to asbestos containing gaskets materials manufactured, sold,
or distributed by either Good Year U.S. or Canada;
alternatively, defendants' claim for a new trial with all
issues on the grounds that the jury's verdict on certain
critical liability issues is against the weight of the
evidence and the evidence on these issues weigh so heavily
in favor of either defendant that the verdict could not have
been reached under any fair interpretation of the evidence;
and at a minimum, defendants' claim for remittur in that the
respective verdicts materially deviate from what would be
deemed reasonable compensation under these circumstances.

The Court will decide these issues on a seriatim
basis. It is unnecessary to go through all the facts here,

I think the record speaks for itself. I will certainly
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highlight certain points that you've raised for purposes of
where we're going.

Essentially, with respect to Good Year U.S. there
was clearly product identification by the Plaintiffs, they
clearly met their burden with respect to identifying
asbestos containing gaskets being used by the respective
Plaintiffs at discrete work sites during discrete time
periods. It was for the jury to determine those issues.
They obviously found the Plaintiffs' versions of their
respective exposure to the these products credible. The
jury arguably rejected the notion, after finding product
identification, that the asbestos containing gasket material
did not produce friable asbestos that exceeded ambient air
levels. Stated differently, the jury evidently rejected
Mr. Spencer's expert testimony with respect to the Good Year
gasket products producing no friable asbestos or de minimis
amounts of friable asbestos that arguably were below ambient
air levels.

Again, based on the record one could conclude that
the jurors as the ultimate triers of fact here, determined
that it would be physically impossible to have asbestos
fibers in the air that were less than those already in the
ambient air when there was visible dust. So they jury
clearly rejected Mr. Spencer and found him totally

incredible, which is within the province of the jury to do.
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So it is clear that the Plaintiffs met their burden
and that there is no reason for this Court to set aside the
verdict based upon the liability issues with respect to
either plaintiff decedent. As a parenthetical aside, the
jury had to weigh Mr. Redmond's testimony against
Mr. DeMarsh's. At pages 1008 of transcript and 1138 of the
trial transcript, Mr. Redmond made it clear that he
identified Good Year packaging, he identified the gaskets,
that they used on the Euclid engines. He identified that
they worked with both pre-formed and sheet gaskets. Outside
of Mr. DeMarsh's testimony, the Court cannot recall, (and
again I make allowances for not having that recollection)
any documentary evidence that was presented that suggests
that either Good Year company did not make any pre-formed
gaskets that may have been used on the engines. The catalog
that was produced merely talks about products made after a
certain period of time. Again, the catalog was arguably
introduced to show that defendant Good Year U.S. no longer
made asbestos containing products. That documentary
evidence alone didn't quite do it for me and I believe it
didn't quite do it for the jury, either.

Again, when weighing the testimony, it's the
province of the jury to determine the credibility of the
witnesses, and they cbviously found Mr. Redmond's product

I.D. more compelling than Mr. DeMarsh's testimony,
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especially when the latter a longstanding employee and had
an interest to support Good Year U.S.

However, the Court finds that there was no valid
line of reasoning and permissible inferences that could lead
rational jurors to conclude the plaintiff decedents were
injured by asbestos containing gasket material manufactured,
sold, or distributed by Canada. On this record, it was the
burden of the Plaintiffs to establish that Canada
manufactured, sold, and distributed identified Good Year
gaskets in New York. There were inferences to be drawn,
true, but those inferences rested on speculation and
possibility; they did not rest on the reasonable probability
that these decedent plaintiffs were exposed to Canada's
asbestos containing gasket material during the specific
discrete periods that are implicated here.

Yes, it is true that had plaintiffs met their
burden in some respect, then it would have shifted to the
defendant Canada to establish its compliance with the Tariff
Act of 1930, but the burden is first, front and center on
the plaintiffs, not on the defendant Canada. True, Good
Year gaskets have been identified, and there was a factual
basis for the jury to find that plaintiffs were exposed to
Good Year asbestos containing gaskets, either sold after
1969 or part of the residual stock that was manufactured,

sold, and distributed before 1969 (I point out that in 1969
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Good Year U.S. stopped manufacturing asbestos containing
gaskets and its manufacturing of some was shifted to
Canada) .

That all being said, on this record there was no
direct product I.D. in any any way, shape, or form to
establish that such asbestos containing gaskets came from
Canada. So accordingly, the claim against Good Year Canada
is being dismissed as a matter of law.

MR. LYNCH: In both cases, Your Honor?

THE COURT: In both cases. That will require
adjustments in terms of the ultimate judgments. I'm not
doing the math, right now.

So now we're really left with whether the
respective verdicts materially deviate from what would be
reasonable compensation.

The Court is required to look to the totality of
the circumstances; the duration and degree of suffering, the
apprehension of imminent death, and the prior health and
lifestyles of respective decedent plaintiffs. Contrary to
Defendants' motion papers, the Court does not and is not
required to use monthly multipliers to determine the
reasonableness of the verdict. Just by way of backdrop, I
wish to share certain information that I think is
interesting or insightful although not clearly on point.

The Supreme Court of the United States in a recent decision



