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[*1]Frank E. Burke, et al., Plaintiffs,
Y

American Refractories Co., et al., Defendants. The Port
Authority of New York and New Jersey, Third-Party
Plaintiff-Respondent, JFK International Air Terminal
LLC, et al., Third-Party Defendants, British Airways,

PLC, Third-Party Defendant-Appellant.

Scarola Ellis LLP, New York (Richard J.J. Scarola of counsal),
for appellant.

Milton H. Pachter, New Y ork (Faith Tabafunda, of the New
Jersey Bar, admitted pro hac vice, of counsel), for respondent.

Order, Supreme Court, New Y ork County (Helen E. Freedman, J.), entered
April 20, 2005, which, in an action against defendant/third-party plaintiff-
respondent for personal injuries allegedly caused by exposure to asbestos dust
carried home by plaintiff's father, denied third-party defendant-appellant's
motion to dismiss the third-party complaint for noncompliance with the Case

Management Order governing this action, unanimously affirmed, without costs.

Third-party plaintiff's failure to file the third-party complaint by the
deadline contained in the Case Management Order did not cause third-party
defendant prejudice and was properly disregarded (CPLR 2004). Had third-



party plaintiff properly moved for permission to serve the third-party complaint
five months after the deadline, instead of unilateraly serving it, such motion
would likely have been granted. Certainly, no matter how expedited the
protocols applicable to these cases placed in the "In Extremis Trial Cluster,"
there can be no fina disposition of this action until there has been adecision in
the still pending appeal to the Court of [*2]Appedls in Matter of New York City
Aspbestos Litig. [Holdampf v A.C. & S, Inc.], 14 AD3d 112 [1st Dept 2004], Iv
granted __ AD3d __, 2005 NY App Div LEXIS 1332 [2005]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST
DEPARTMENT.
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